DESERTED CHILDREN (IRELAND). 



RETURN (in part) to an Order of the Honourable The House of Commons. . 
dated 21 February 1859 ; — -for, 



COPY “of all Correspondence that has passed between Boards of Guardians 
in Ireland and the Poor Law Commissioners, since the 1st day of January 
1858, on the subject of the Religious Registration of Deserted 
Children ; and of all Opinions given by Her Majesty’s Law Advisers 
on the subject.” 



Poor Law Commission, Dublin, 
28 February 1859. 



} 



B. BANKS, 

Chief Clerk. 



LEGAL OPINIONS. 



(No. 10,841, d— 41.) 

No. 1 .-— Case laid before the Right Honourable F. Blaclcburne, 
Attorney -General. 

Poor Law Commission Office, Dublin, 
gj r 3 January 1842. 

I am directed by the Poor Law Commissioners to transmit to you a copy of 
a letter from the clerk of the Celbridge Union, as to the religion in which 
deserted children should be instructed; and with reference thereto the Com- 
missioners desire to state that the case arises under the 49th section of the Irish 
Poor Relief Act (of which a copy is enclosed), and that it must be considered 
a case in which the religion of the child’s parents or guardians, or sponsors, 
cannot he ascertained, and in which the guardians know of no one competent 
to object to the child’s being educated in the workhouse in any religious creed. 

The Commissioners request your opinion, whether the guardians are under 
any legal obligations to cause the child to be educated in the religious creed of 
any particular denomination, and in which way the Commissioners ought to 
direct or advise Boards of Guardians in similar cases. 

I have, &c. 

(signed) Arthur Moore, 

The Right Hon. Francis Blackburne, Chief Clerk. 

Attorney -General, &c. &c. &c. 



Letter referred to in No. 1. 

Gentlemen, Celbridge, 25 November 1841. 

I am directed by the Board of Guardians of Celbridge Union to inform you 
that a deserted child, aged two years, having been received into the workhouse 
on Wednesday, 10th day of November, 1841, and the Board of Guardians having 
no evidence before them to satisfy them as to the religion of the parents, and 
there being no provision in the Poor Relief Act relating to such cases, m regard 
to the religion of a child, it was resolved that the Commissioners be requested 
to take the opinion of the law officers of the Crown on the above case, for the 
guidance of this Board, as many cases of a similar nature are likely to occur. 

I have, &c., 

The Poor Law Commissioners, (signed) Henry Holbrook, _ 

D U blin. Clerk of the Union. 
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PAPERS RELATIVE TO THE RELIGIOUS 



No. 2 .- — Opinion thereon. 

I am of opinion that the guardians ought, in such a case as this, to cause 
the child to he educated in the religious creed of Protestantism, the religion of 
the State. 

5 January 1842. F. Blackburne. 



No. 3. — Case laid before the Right Honourable Abraham Brewster , 
Attorney-General, dated 9 August 1 854. 

By the 49th section of the Irish Poor Relief Act, it is provided that no order 
of the Commissioners, nor any bye-law, shall oblige any inmate of the work- 
house to attend or be present at any religious service which may be celebrated 
in a mode contrary to the religious principles of such inmate ; nor shall autho- 
rise the education of any child in such workhouse in any religious creed other 
than that professed by the parents or surviving parent of such child, and to 
which such parents or parent shall object ; or, in the case of an orphan, to 
which the guardian or guardians, godfather or godmother, of such orphan shall 
object. 

The workhouse register, which is required by the 41st and 43d sections of the 
Irish Poor Relief Act to be kept by the master, or other principal resident 
officer of the workhouse, and to be produced at every meeting of the guardians 
for their examination, approval, or correction, contains a column headed “ Re 
ligious denomination,” and the entry in this column is used by the workhouse 
officers as a guide in classifying the inmates according to their religious creeds 
when necessary, to separate them for attendance at Divine service, or for 
receiving religious instruction, and also in sending for the respective chaplains, 
where necessary, in cases of illness. 

A case has recently occurred in which a deserted child, aged two years, has 
been presented for admission to a workhouse, and the guardians have resolved 
to register it as a Protestant in accordance with an opinion given by the Right 
Honourable Francis Blackburne, in 1842, in a case where the religion of a 
child’s parents, guardians, or sponsors could not be ascertained, and where the 
guardians did not know of any one competent to object to the child’s being 
educated in the workhouse in any religious creed. The opinion given was that 
the guardians ought in such a case to cause the child to be educated in the 
religious creed of Protestantism, that being the religion of the State. The 
decision of the Board of Guardians in the present case, is, however, protested 
against by the minority of the Board, on the ground that the certificate of the 
child’s baptism as a Roman-catholic has been produced, together with the evi- 
dence of the sponsor that she had been baptized as a Roman-catholic. 

Another class of cases has also been brought under the notice of the Commis 
sioners in which a deserted child is brought to the workhouse, having been 
found by the police, which child, it appears on examination, has been taught 
to bless itself, and can recite certain prayers, showing that it has been taught 
certain forms peculiar to the Roman-catholic religion. 

The advice of the Commissioners has also been sought for in regard to the 
religious registry of another illegitimate child, the mother of the child having 
requested that it may he registered as of a religious creed different to her own. 
It is to be observed, in reference to this last case, that the 49th section of the 
Irish Poor Relief Act declares that no order of the Commissioners, nor any 
bye-law, shall authorise the education of any child in any religious creed other 
than that professed by the parents or surviving parent, and to which such 
parent shall object. In the present case, the second condition of the prohi- 
bition does not exist, there being, of course, no objection on the part of the 
mother, who, it is submitted, is the only person legally competent to object ; 
but then the question arises. Does the absence of the second condition enable 
the guardians, with the consent of the mother, to disregard the first ; or, in 
other words, does the prohibition apply only to cases in which both conditions 

exist? 
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exist ? The view which the Commissioners have on a former occasion taken 
on this point is, that the 49th section would not he infringed in whatever way 
the guardians might determine to register the child ; but at the same time the 
words of the statute point with considerable force to the education of the child 
in the religion of its only parent, notwithstanding that such parent may desire 
it to be brought up in a religion different from that which she herself professes. 

The Commissioners are desirous of obtaining your advice and opinion on the 
points involved in the several cases above set forth, and especially in reference 
to the following questions : — 

1. Does the production of a certificate of baptism, or other evidence 
that a child has been baptized in a particular religious denomination, 
render it the duty of the Board of Guardians to register the child as of 
that religious denomination, in the absence of any other information as 
to the religious creed of its parents or guardians ? 

2. Is the sponsor in such a case competent to object to the education 
of the child in any particular religious creed? or is the right of objection, 
given by the 49th section to guardians and sponsors, limited to cases in 
which the child is known to be an orphan ? 

3. Ought the guardians, on such evidence of previous religious education 
as that supplied by the fact mentioned in the second class of cases, viz., 
that the child can go through the form of blessing itself, or can recite 
certain prayers, to register the child as of the religious denomination in 
which that form is practised? 

4. Can the guardians comply with the request of the mother of an ille- 
gitimate child to register that child as of a religious denomination different 
to her own r 



No. 4.— Opinion thereon. 

1. I do not consider the production of the certificate of baptism at all 
decisive of the question at issue ; in many, perhaps in most cases, it ought to 
regulate the registry as being evidence of the religion of the parents ; but in 
the case of a stolen or deserted infant, when the baptism was after the stealing 
or finding of the child, it could afford no such evidence. In all cases where it 
can be shown that the baptism was at the instance of the parents it ought to be 
considered decisive ; in other cases, it is only evidence more or less powerful 
according to the facts of each case. 

2. Unless the child be an orphan the sponsor has no right to interfere in the: 
matter ; the question is not whether the child is known to be an orphan, but 
whether it is so ; this is a matter of fact to be decided on the evidence attain- 
able. 

3. This is a difficult question. It must be obvious that, when a child has 
attained such maturity as to be capable of understanding any religious doctrine 
or observances, it would be most injudicious to unsettle, and perhaps destroy, 
all belief, by "making a compulsory change ; whilst, on the other hand, it may 
happen that a child whose parents are of one religion may be so far instructed 
in some of the ceremonies of a different religion as to enable it to fulfil the 
conditions of this query, and in such a case it would obviously be improper to 
register it as of a religion different from that of its parents. The only rule I 
can lay down is that it is contrary to the spirit of the law, and the duty of those 
entrusted with its execution, to endeavour to make converts ; that where the 
religion of the parents is ascertained the child should be registered as of that 
religion, the parents not having a right to object to a child being registered as 
of their own religion. 

4. I apprehand that the illegitimate child must be registered as of the religion 
of the mother, and that she has no power to object, or to insist that it shall be 
registered as of a religion different from her own. I have only to add, that I 

151. a 2 quite 
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quite concur in the opinion 
applicable. 

12 August 1854. 



of Mr. Blackburne as to all cases to which it is 



(signed) A. Brewster , 

Merrion- square. 



(Enel. 42,522—54.) 

N 0 . 5 . —Case laid before the Attorney and Solicitor General (Mr. Brewster 
and Mr. Keogli) for their Joint Opinion. 

In a case recently submitted by the Poor Law Commissioners to the Attorney- 
General (a copv of which, with copy of the opinion given thereon is annexed), 
on ihe subject of the religious registry of deserted and illegitimate children under 
the circumstances therein set forth, special reference was made to the 49th sec- 
tion of the Irish Poor Relief Act, 1 & 2 Viet. c. 56, which prohibits the educa- 
tion of children in workhouses in any religious creed other than that professed 
by the parents or surviving parent, and to which such parents or parent shall 
object ; and the queries submitted and the opinion given appear to have ex- 
clusive reference to that section. 

There are, however cases, such, for instance, as that upon which the opinion 
of Mr. Blackburne, quoted in the annexed case, was given, which do not appear 
to come within the scope of the 49tli section of the Irish Poor Relief Act, 
where neither the parents are known nor the religion of the parents, and where 
there is no person legally competent under that section to object to the child 
being educated in any religious creed which the guardians may determine ; and 
in this class of cases Mr. Blackburne’s opinion the child should be educated 
in the religion of the State has been acted upon to the present time. But it 
sometimes happens that when a child is brought to the workhouse, and no 
information exists about the parents or their religion, there are facts which 
show that the child has received some religious instruction, or that it has been 
baptized by a clergyman of a particular religious persuasion ; and where this is 
the case, a question has arisen whether Mr. Blackburne’s opinion can be con- 
sidered to be applicable, that opinion ha ving been given in a case where nothing 
whatever was known respecting the child previously to its being found deserted, 
and the Commissioners are desirous of obtaining your opinion and advice, in con- 

junction with that of the {*; f*^tor } General ' m reference to this class of cases ' 

The 42d section of the Irish Poor Relief Act provides that the Commis- 
sioners shall cause to be printed for the use of every union a sufficient num er 
of register-books for making entries of the descriptions of persons admi e 
into and relieved in the workhouse, according to the form in the sene ue 
annexed to the Act, and it is by the same section provided that m sue 
register-books shall be printed upon each side of every leaf the hea s o 
information therein required to be registered respecting the persons so o e 
admitted and relieved, together with such other particulars as the Commis- 
sioners may prescribe. . -n j 

By the 43 d section the Commissioners are required to furnish to every 
of Guardians, for the use of the master, or other principal resident oflicer -or 
every workhouse, one of such register-books ; and it is enacted that every s 
master or officer shall, as soon as conveniently may be, register m e s 
book the particulars required to be registered according to the form m 
said first schedule, touching every person to be admitted into and reiev 
such workhouse ; and such register-book is to be produced at every mee ing 
guardians for their examination, approval, or correction, and when so fPP , 
or corrected, it is to be signed by the chairman and countersigne y 
clerk. 

The form of register-book which the Commissioners have provided in pur- 
suance of the above sections, is as follows : 

FORM 
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FORM 6 — Registry of Fersons Admitted into and Discharged from the Workhouse of 
the ■ Union — See 1 & 2 Viet. c. 56, s. 42. 



No. 


Names ' 
and 

Surnames Sex. 

° f I 
Paupers. • 

1 


Age. 


If Adult, whe- 
ther Single, 
Married, 
Widower or 
Widow. 

If Child, 
whether Or- 
phan, 

Deserted, or 
Bastard. 


Em- 

ployment 

or 

Calling. 


Religious 

Denomi- 

nation. 


If 

Disabled, 

the 

Descrip- 
tion of 
Dis- 
ability. 


of : 
Wife 
or 
Hus- 
band. 


Number of Children. j 


Observa- 

tions 

on 

Condition 
of , 
Pauper 
when 
Ad- ! 
mitted. 


Electoral 

Division 

of 

Townland 

in 

which 

Resident. 


Date 

when 

Admitted 

when 
Born in 
the 
Work- 
house. 


Date 
when 
Died 
or left 
the 
Work- 
house. 


1 ! 

3 , 

4 

5 

6 





























It will be observed, in reference to the above form, that the Commissioners 
have, in pursuance of the authority given by section 42 of the Act above 
quoted, prescribed several particulars to be registered in addition to those 
specified in the form given in the Schedule to the Act, and that one of such 
additional particulars (column 7) is the religious denomination of the person 
admitted ; and the question arises as to how the master and the Board of 
Guardians should register the religious denomination of children brought to 
the workhouse under circumstances such as those before alluded to, the pro- 
visions of the 42d and 43d sections appearing to raise a question in reference 
to such cases distinct from any of those submitted to the Attorney-General 
under the 49tli section, viz., “ 'Whether under the former sections, nothing 
being known of the parents, the guardians would be justified in describing the 
child in the register-book as of a different denomination from that conveyed 
in its known baptism, or its baptism as presumed from the knowledge of 
certain forms and prayers ? ” 

The Commissioners are desirous, therefore, of obtaining the joint opinion of 
the Attorney and Solicitor-General on the following queries : — 

1 . Does the production of a certificate of baptism, or other evidence 
that a child has been baptized in a particular religious denomination, 
render it the duty of the Board of Guardians to register the child as of 
that religious denomination, in the absence of any information as to the 
religious creed of its parents or guardians ? 

2. Ought the guardians, on such evidence of previous religious edu- 
cation as that supplied by the fact that the child can go through the form 
of blessing itself, or can recite certain prayers, to register the child as of 
the religious denomination in which that form is practised, or those 
prayers are used ? 



No. 6. — Copy Opinion of Attorney-General. 

To 1 st Query. I have fully conferred with the Solicitor-General on this case, 
and we have agreed that each should state his own opinion. Mine is, that the 
mere production of a certificate of baptism does not render it the duty of the 
Board of Guardians to register a child so young as to be incapable of forming 
any opinion of its own, as of the religious denomination of the clergyman who 
has given the certificate. What effect the production of other evidence may 
have, must depend on its nature and sufficiency, and no answer, generally 
applicable, can be given to that part of the first query. The difficulty will 
151 , A 3 arise 
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arise for the most part, if not exclusively, in cases of deserted children of very 
tender years, the religion of. whose parents is unknown. In such cases 
(according to Mr. Blackburne’s opinion of 1842, in which I have already 
expressed my concurrence), it is the duty of the Board of Guardians to register 
and educate the child in the religion of the State, the onus of proving that 
they ought to register and educate it in any other lies on those who require 
them to do so ; this can only be done by proving that the religion of the child’s 
parent was not only not that of the State, but that in which they require it to 
be educated (for the query in effect excludes cases of orphans, whose religion 
may in certain cases be determined by their guardians or sponsors). This it is 
which raises the question, To what extent is the certificate of baptism of a 
• deserted child evidence of the religion of its parent? It appears to me that in 
the absence of any other proof whatever (a case, however, in my opinion not 
merely . hypothetical, but almost impossible), the certificate is no evidence either 
way ; for as it does not appear whether the baptism took place before or after the 
desertion, it may as well have been after as before ; and if so, it is obvious that 
it can afford no evidence as to the parents’ religion. It therefore appears to 
me, that it is not the mere certificate of baptism, but the time which .it took 
place, and the circumstances of it, that must be considered in order to arrive at 
any reasonable inference as to what the religion of the parent of a deserted 
child may have been. 

2nd Query. If it can be ascertained that the child has been instructed in 
the tenets and practices of any particular religious denomination, the guardians 
ought not to allow its religious opinions or belief to be disturbed ; at least unless 
its parents actually interfere to direct its religious education. 

8 December 1854. (signed) A. Brewster. 



No. 7 . — Copy Opinion of the Solicitor-General. 

I have conferred with the Attorney-General on this case, and regret that he 
and I do not arrive at the same conclusion on the first query. The question, put 
in distinct terms, admits that the guardians are altogether without information 
as to the religious belief of the parents or guardians of a child, save so far as 
they may be guided by the fact of the baptism of the child as of a particular 
religious denomination of Christians. In that case (and it is upon it alone I 
am asked to advise),! am of opinion that the guardians cannot throw out of 
consideration the fact of baptism ; in the absence of all other information, . it 
seems to me to raise a strong presumption that the person who had the child 
baptised was of the religious denomination in which he caused that sacrament 
to be administered, and • I can see no valid reason for assuming that the person 
so in charge of the child was not its parent ; but, on the contrary, the natural 
inference appears to me to be that the child was baptized at the desire of its 
parent, and in the same religious denomination to which the parent belonged. 
I therefore do consider that, in the absence of all other information, the pro- 
duction of a regular certificate of baptism, or other sufficient evidence that a 
child has been baptized in a particular religious denomination, renders it the 
duty of the Board of Guardians to register the child as of that religious denomi- 
nation in which it has been baptized. 

As to the second query, I entertain no doubt that the guardians, on such 
evidence of previous religious education as that supplied by the fact that the 
child can go through the form of blessing itself, or can recite certain prayers, 
ought to register the child as of the religious denomination in which that form 
is practised or those prayers are used. 

1 am not asked to give any opinion upon the questions submitted some years 
since to Mr. Blackburne ; bat I may add that, in arriving at the conclusion I 
have above expressed, I have been much influenced by the manifest intention 
of the Legislature, as declared in the Irish Poor Relief Act, to discountenance 
all interference with the religion of the inmates of workhouses, whether adults, 
children under the protection of their parents, or orphans. 

December 1854. (signed) tViiliam Keogh. 
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